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if necessary to comply with any stat-
ute, executive order or regulation re-
quiring that the information may not
be disclosed. The respondent may re-
quest the Administrative Law Judge to
request any relevant information,
books, records, or other evidence, from
any other person or government agen-
cy so long as the request is reasonable
in scope and not unduly burdensome.

(b) Discovery by the Office of Defense
Trade Controls. The Office of Defense
Trade Controls or the Administrative
Law Judge may request from the re-
spondent admissions of facts, answers
to interrogatories, the production of
books, records, or other relevant evi-
dence, so long as the request is rel-
evant and material, reasonable in
scope, and not unduly burdensome.

(c) Subpoenas. At the request of any
party, the Administrative Law Judge
may issue subpoenas, returnable before
him, requiring the attendance of wit-
nesses and the production of books,
records, and other documentary or
physical evidence determined by he Ad-
ministrative Law Judge to be relevant
and material to the proceedings, rea-
sonable in scope, and not unduly bur-
densome.

(d) Enforcement of discovery rights. If
the Office of Defense Trade Controls
fails to provide the respondent with in-
formation in its possession which is
not otherwise available and which is
necessary to the respondent’s defense,
the Administrative Law Judge may
dismiss the charges on her or his own
motion or on a motion of the respond-
ent. If the respondent fails to respond
with reasonable diligence to the re-
quests for discovery by the Office of
Defense Trade Controls or the Adminis-
trative Law Judge, on her or his own
motion or motion of the Office of De-
fense Trade Controls, and upon such
notice to the respondent as the Admin-
istrative Law Judge may direct, may
strike respondent’s answer and declare
the respondent in default, or make any
other ruling which the Administrative
Law Judge deems necessary and just
under the circumstances. If a third
party fails to respond to the request for
information, the Administrative Law
Judge shall consider whether the evi-
dence sought is necessary to a fair
hearing, and if it is so necessary that a
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fair hearing may not be held without
it, the Administrative Law Judge shall
dismiss the charges.

[61 FR 48832, Sept. 17, 1996]

§128.7 Prehearing conference.

(a)(1) The Administrative Law Judge
may, upon his own motion or upon mo-
tion of any party, request the parties
or their counsel to a prehearing con-
ference to consider:

(i) Simplification of issues;

(ii) The necessity of desirability of
amendments to pleadings;

(iii) Obtaining stipulations of fact
and of documents to avoid unnecessary
proof; or

(iv) Such other matter as may expe-
dite the disposition of the proceeding.

(2) The Administrative Law Judge
will prepare a summary of the action
agreed upon or taken at the con-
ference, and will incorporate therein
any written stipulations or agreements
made by the parties.

(3) The conference proceedings may
be recorded magnetically or taken by a
reporter and transcribed, and filed with
the Administrative Law Judge.

(b) If a conference is impracticable ,
the Administrative Law Judge may re-
quest the parties to correspond with
the person to achieve the purposes of a
conference. The Administrative Law
Judge shall prepare a summary of ac-
tion taken as in the case of a con-
ference.

[61 FR 48832, Sept. 17, 1996]

§128.8 Hearings.

(a) A respondent who had not filed a
timely written answer is not entitled
to a hearing, and the case may be con-
sidered by the Administrative Law
Judge as provided in §128.4(a). If any
answer is filed, but no oral hearing de-
manded, the Administrative Law Judge
may proceed to consider the case upon
the written pleadings and evidence
available. The Administrative Law
Judge may provide for the making of
the record in such manner as the Ad-
ministrative Law Judge deems appro-
priate. If respondent answers and de-
mands an oral hearing, the Administra-
tive Law Judge, upon due notice, shall
set the case for hearing, unless a re-
spondent has raised in his answer no
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issues of material fact to be deter-
mined. If respondent fails to appear at
a scheduled hearing, the hearing never-
theless may proceed in respondent’s ab-
sence. The respondent’s failure to ap-
pear will not affect the validity of the
hearing or any proceedings or action
thereafter.

(b) The Administrative Law Judge
may administer oaths and affirma-
tions. Respondent may be represented
by counsel. Unless otherwise agreed by
the parties and the Administrative
Law Judge the proceeding will be
taken by a reporter or by magnetic re-
cording, transcribed, and filed with the
Administrative Law Judge. Respondent
may examine the transcript and may
obtain a copy upon payment of proper
costs.

[61 FR 48833, Sept. 17, 1996]

§128.9 Proceedings before and report
of Administrative Law Judge.

(a) The Administrative Law dJudge
may conform any part of the pro-
ceedings before him or her to the Fed-
eral Rules of Civil Procedure. The
record may be made available in any
other administrative or other pro-
ceeding involving the same respondent.

(b) The Administrative Law Judge,
after considering the record, will pre-
pare a written report. The report will
include findings of fact, findings of law,
a finding whether a law or regulation
has been violated, and the Administra-
tive Law Judge’s recommendations. It
shall be transmitted to the Assistant
Secretary for Political-Military Af-
fairs, Department of State.

[61 FR 48833, Sept. 17, 1996]

§128.10 Disposition of proceedings.

Where the evidence is not sufficient
to support the charges, the Director,
Office of Defense Trade Controls or the
Administrative Law Judge will dismiss
the charges. Where the Administrative
Law Judge finds that a violation has
been committed, the Administrative
Law Judge’s recommendation shall be
advisory only. The Assistant Secretary
for Political-Military Affairs will re-
view the record, consider the report of
the Administrative Law Judge, and
make an appropriate disposition of the
case. The Director may issue an order
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debarring the respondent from partici-
pating in the export of defense articles
or technical data or the furnishing of
defense services as provided in §127.7 of
this subchapter, impose a civil penalty
as provided in §127.10 of this sub-
chapter or take such action as the Ad-
ministrative Law Judge deems appro-
priate. Any debarment order will be ef-
fective for the period of time specified
therein and may contain such addi-
tional terms and conditions as are
deemed appropriate. A copy of the
order together with a copy of the Ad-
ministrative Law Judge’s report will be
served upon the respondent.

[61 FR 48833, Sept. 17, 1996]

§128.11 Consent agreements.

(a) The Office of Defense Trade Con-
trols and the respondent may, by
agreement, submit to the Administra-
tive Law Judge a proposal for the
issuance of a consent order. The Ad-
ministrative Law Judge will review the
facts of the case and the proposal and
may conduct conferences with the par-
ties and may require the presentation
of evidence in the case. If the Adminis-
trative Law Judge does not approve the
proposal, the Administrative Law
Judge will notify the parties and the
case will proceed as though no consent
proposal had been made. If the proposal
is approved, the Administrative Law
Judge will report the facts of the case
along with recommendations to the As-
sistant Secretary for Political-Military
Affairs. If the Assistant Secretary for
Political-Military Affairs does not ap-
prove the proposal, the case will pro-
ceed as though no consent proposal had
been made. If the Assistant Secretary
for Political-Military Affairs approves
the proposal, an appropriate order may
be issued.

(b) Cases may also be settled prior to
service of a charging letter. In such an
event, a proposed charging letter shall
be prepared, and a consent agreement
and order shall be submitted for the ap-
proval and signature of the Assistant
Secretary for Political-Military Af-
fairs, and no action by the Administra-
tive Law Judge shall be required. Cases
which are settled may not be reopened
or appealed.

[61 FR 48833, Sept. 17, 1996]
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